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HIGH COURT FORM NO. (J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

IN THE COURT OF THE CIVIL JUDGE, TEZPUR, SONITPUR 
 

Present: N.J. Haque, LLM, AJS 
Civil Judge 
Tezpur, Sonitpur 

24th September, 2019 
 

TITLE SUIT NO. 36/2012 
 

(1)   Purbottar Hindustani Sammellan 
 Guwahati District Committee 

T.R.P. Road, Fancy Bazar, Guwahati 
Represented by its Secretary 
 

(2)   Hindustani Kendriya Vidyalaya  
 Having its head office and principal place 
 of business at Dinesh Ojha Road 
 Bhangagarh, Guwahati and is  

Represented by its Secretary 
-- Plaintiffs  

-Vs.- 

  (1)  Sri Subhas Singh @ Sri Subhash Kumar Singh 
  (2)  Sri Dukharan Singh 
 

Both are sons of Late Bhujawan Singh 
Both residents of Bhittar Paruwa 
Tezpur University Road 
District – Sonitpur, Assam 

----- Defendants 
“This is a suit for specific performance of contract, delivery of possession 
and permanent injunction and the suit is came up for final hearing 
07/09/2019 in presence of following persons:-  

 
Ld. Advocate appeared for the plaintiff           : - Mr. A. K Rai 
Ld. Advocate appeared on behalf of defendant: - Mr.J. K. Baishya & 
             Mr.R. Mazumdar 
 
 

JUDGMENT 

PLAINTIFF’S CASE 

1. Plaintiff‟s case appears to be in a narrow campus is that plaintiff No-1 is a 

socio-cultural organization having its Head Office at Guwahati and Hindustani 

Kendriya Vidyalaya is a CBSE affiliated school and plaintiff No.1 
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establishedand run the schools in many regions of North East. That plaintiffs 

have decided to establish Hindustani Kendriya Vidyalaya at Tezpur and they 

were in search of plot of land and as the defendants are also belongs to 

Hidustani Samaj they offer to sale land to the plaintiffs. Accordingly, the 

defendant No.1 Sri Subhas Singh had executed 3 nos. of sale deeds vide 

Nos.1126 dated 12-05-2005, 1132 dated 12-05-2009 and 1133 dated 12-05-

2009 in respect of certain plots of land. That on 19-12-2009 defendant No.1 

came to the residence of Sri S. P. Roy who is the Secretary of plaintiffs and 

told him that his daughter and niece marriage have been fixed on the same 

day and the marriage will be solemnized within a fortnight but the 

defendants did not have sufficient money for marriage and offered the 

plaintiff to sell their plots of land measuring 2 Bighas 3 Kathas 9 Lessas at 

consideration of Rs.5,38,000/- and a deed of agreement was executed 

between the parties by fixing @ Rs.40,000/- per Katha on 19-12-2009 and 

said land described in the schedule of the plaint, referred as the „suit land’. 

That on 19-12-2009 plaintiff had paid Rs.2,50,000/- to the defendants vide 

demand draft No.963977 dated 19-12-2009 drawn on UCO bank, Rajgarh 

Road Branch, which was enchased through the bank account of defendant 

No.1.  That defendant No.1 agreed that balance amount of Rs.2,88,000/-  

will be paid by the plaintiffs to the defendants at the time of execution and 

registration of sale deed. It was further agreed that if the said land found to 

be encumbered in any manner, the defendant will bound to return the said 

amount of Rs.2,50,000/- with interest @ Rs.12% per annum. Thereafter, the 

plaintiff repeatedly requested the defendants to execute and register the 

sale deed in the names of the plaintiffs but the defendants took one and 

other pleasand assured the plaintiffs that they will execute the sale deed by 

obtaining necessary permission from the authority. That defendant No.1 

signed the agreement for himself and on behalf of defendant No.2 as an 

attorney vide registered General Power of Attorney No.133 dated 17-06-

2009 by which the defendant No.2 and others had authorized the defendant 

No.1 to act as their attorney for transferring the suit land. That suit land is 

adjacent to the plaintiff‟s land being part of Dag Nos.69 & 74 and that 

evident from agreement dated 19-12-2009. That at present plaintiffs are 
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owners of 11 bighas excluding the present suit land wherein class rooms, 

administrative buildingsalready constructed. That on 12-12-2012 plaintiffs 

came toknow that defendants are going to sell the suit land to other 

persons. That as per agreement dated 19-12-2009 the defendants have 

delivered actual possession of the suit land to the plaintiffs but when the 

office bearers of plaintiffs gone to Tezpur and requested the defendants to 

hand over the possession of suit land, they did not deliver the possession. 

Accordingly, the plaintiffs brought the instant law-suit against the defendants 

praying specific performance of contract along with some consequential 

reliefs.  

Case of the defendants: 

2. The defendants contested the suit by filing written statement both in law 

and facts and denied the entire averments of plaint. The defendants with the 

plea of no cause of action, bad for estoppel, waiver and acquiescence 

further pleaded that suit is bad for miss-joinder of defendant no-2. 

Defendants pleaded that defendant No.2 Dukharan Singh has been wrongly 

impleaded in the suit as no right of relief accrued against him in absence of 

any agreement by him with the plaintiffs. It is further pleaded that alleged 

agreement dated 19-12-2009 does not bear the signature of defendant No.2 

Dukhrahan Singh. It is further pleaded that documents No.6 and 7 are 

manufactured. That document Nos. 6 and 7 kept by S.P. Roy on 19-12-2009 

assuring him that those signed papers were required for the internal purpose 

of land sold by defendant No.1, Ramjanam Singh Kushwaha, Md. Mafijuddin 

Ahmed and Shamsuddin Ahmed. It is a fact that the defendant No.1 

SubhashSingh executed registered Sale Deeds No.1126 dated 12-05-2009, 

1132 dated 12-05-2009 and 1133 dated 12-05-2009 in favour of the plaintiff. 

But the plaintiff has suppressed the settlement of terms and conditions 

before execution of the aforesaid sale deeds along with another five 

registered sale deeds (being Nos.1127, 1128,1129,1130 and 1131 for the 

year 2009 of Tezpur Sub-Registry) executed and registered together. As per 

settlement of terms and conditions the consideration price for sale of lands 

were fixed at Rs.70,000/- per katha,but to save money required for stamp 

papers and registration costs prices were shown in Sale Deeds as 
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Rs.12,000/-. That is the reason in all the aforesaid sale deeds the 

consideration money stated to have paid vide chaque no and date were kept 

blank at the time of typing and subsequently inserted by hand writing. Due 

to reasons best known to said Sri S.P. Roy part of consideration amounts at 

the rate of Rs.12,000/- per katha were paid by different chaque and rest of 

the actual consideration money were paid subsequently to the defendant 

No.1on installments compelling him to put his signatures on various blank 

papers including non-judicial stamp papers with ulterior motive. That 

defendant No.1 helped the plaintiffs in respect of for acquiring the plot land 

at Tezpur. Subsequently, saidS.P. Roy converted the said signed papers as 

Deed of agreement and money receipt of advance payment with ulterior 

motive for unlawful gain. It is denied by the defendants that there was any 

agreement of sale executed by the plaintiffs and defendants in respect of 

sale and purchase of the suit land. Hence, upon the above, defendants 

prayed to dismiss the suit with costs.  

3. Upon the above said pleading my predecessor in office framed the following 
issues:-  

ISSUES 
I. Whether there is any cause of action for the suit? 

II. Whether the suit is hit by estoppel, waiver and 
acquiescence? 

III. Whether the suit is bad for miss-joinder of Dukharan 
Singh?  

IV. Whether the plaint is signed by proper person as per 
requirement of law?  

V. Whether the purported deed of agreement dated 19-
12-2009 and document Nos. 6 and 7 enclosed along 
with the plaint are manufactured document?  

VI. Whether the defendant have received the advance 
amount of Rs.2, 50,000/- ? 

VII. Whether the plaintiff is entitled to get decree of 
specific performance of contract and also entitled to 
get compensation, damages from the defendant apart 
from specific performance of contract?  

VIII. Whether the plaintiff is entitled to return back the 
advance amount of Rs.2,50,000/- with interest @12% 
if the suit is not decreed for specific performance of 
contract ?  

IX. To what relief/ reliefs the plaintiff is entitled? 
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4. Considering the nature of dispute, for the sake of proper disposal of the suit 

this court in exercise of power under order-14 Rule-5 of CPC framed 

following issues:-   

AdditionalIssue No.1, 2 & 3: 

(i) Whether there was any agreement of sale of 

suit land executed between the plaintiffs and 

defendants on 19-12-2009 at consideration of 

Rs.5, 38,000/- ? 

(ii) Whether plaintiffs are still willing and ready 

to perform their part of contract?  

(iii) Whether the defendants violated the terms of 

contract by declining to execute registered 

sale deed in favour of the plaintiffs?  

5. Plaintiff side to prove his contentions adduced both ocular as well as 

documentary forms of evidences. PW-3, PW-4, PW-5 and PW-6 submitted 

their evidence-in-chief through affidavit by reproducing the contents of 

plaint. Defendant failed to cross –examine PW-3, PW-4, PW-5 and PW-6, 

vide order dated 16-12-2017 & 18-07-2018. 

6. Per contra, defendant side also adduced both ocular and documentary forms 

of evidences by way of examining 3no‟sof witnesses before this court.  

7. Now for the sake of brevity of the judgment and for proper appreciation, let 

us reproduce some relevant portion of the evidences as follows:-  

EVIDENCES ADDUCED BY THE PLAINTIFF 

8. PW-1 has submitted his examination-in-chief through affidavit supporting the 

entire contents of the plaint.PW-1 in his cross-examination testified that he 

has drafted all those deeds i.e. on 12-05-2005. All deeds were typed in his 

chamber by his staff. In all deeds (8 no‟s of deeds) the name of typist was 

not mentioned. The words and figure written by him in Ext.3 and Ext.4 

shows the number of cheques and dates as because the cheques were 

issued by the plaintiff No.2 for making of bank chaque.In Ext.5 it is not 

mentioned about the partition of the land belonging to Monilal Singh, 

Subhaqsh and Dukhharan Singh, all sons of Late Bujhaban Singh. He is the 

General Secretary of the plaintiff No.1. The Head Office of Hindustani 
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Kendriya Vaidyalaya at Dinesh Oja Path, Bhangagarh, Guwahati. Defendant 

No.1 executed 3 nos. of sale deeds in favour of plaintiff in 2005. Now, the 

suit land has been in the possession of the defendants.  

9. PW-2 submitted his evidence in chief through affidavit by reproducing the 

contents of plaint and he has deposed in his cross-examination that he does 

not know English well. He read up to Metric in Bihar.Presently he works in 

the SPO advocate‟s chamber at Bhutnath, Guwahati. He works there to look 

after the files. He resides at SPO‟s chamber. Laxmi Sarmah whom he 

mentioned in his affidavit resides at Maligaon and works in the same 

chamber. Suresh Kr. Sharma is his chartered accountant and he has a 

chamber at Chandmari. The distance from Bhutnath to the place where 

Laxmi Sarma resides is around 3 k.m.The signature which put in his affidavit 

was taken at the chamber of S.P. Ray. On 19/12/2009 Subhas Singh went to 

Guwahati. He was in his chamber and it was round 7 a.m. It was in the 

month of December and sufficiently cold. At that time S.P. Rai was in his 

chamber. He has been in that chamber for last 12 years. He signed the 

affidavit submitted by him in the court coming to the Tezpur court. He 

doesn‟t remember on which he signed the same at Tezpur. There is no 

mention that it was typed on 18-01-2015. He knows Subhas Singh for last 

13/14 years and he attends the chamber. Subhas Singh resides at Tezpur 

and also at Bhutnath. He has not exhibited the agreement which he referred 

in his affidavit and the signatures of witnesses were also not exhibited. The 

bank draft which he referred was prepared in the chamber. He does not 

remember the no. of the bank draft. That was of UCO bank, Bhangagarh. 

Bank opens at 10 O‟clock. He did not go to the bank. Laxmi Sharma went to 

the bank. He does not remember when she went.  

10. PW-3,PW-4, PW-5 and PW-6submitted their evidence-in-chief through 

affidavit by reproducing the contents of plaint. Defendant failed to cross –

examine the PW-3,PW-4, PW-5 and PW-6, vide order dated 16-12-2017& 18-

07-2018. Hence, it seen that evidences adduced before this court by all the 

witnesses remains un-shaken and as it stands.  

11. PW-7 deposed in his evidence that he has come to the Court on receipt of 

summons and has brought the documents, as mentioned on the summons. 
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Subhash Singh is an account holder of their bank at Tezpur Branch having 

his saving account No.02440100008516. He has brought the statement of 

account of the said customer for the period from 01-12-2009 to 31-12-2009. 

On 21-12-2009, this account has been credited by a sum of Rs.2,50,000/- 

against a demand draft No.963977 dated 19-12-2009 and the draft was 

issued by UCO Bank, Rajgarh Road Branch, in the name of Subhash Singh. 

Subsequently, on the same date i.e. 21-12-2009, the said total amount of 

Rs.2,50,000/- has been withdrawn by the said customer from the said 

account by chaque No.831423 dated 21-12-2009. Ext.12 is the original 

statement of account of the said customer. Ext.13 is the original demand 

draft. Ext.14 is the said chaque No.831423 dated 21-12-2009. Ext.15 is the 

demand draft deposit slip by the customer Subhash Singh.  

12. In cross-examination PW-7 deposed that on 21-12-2009 he was not posted 

at Tezpur Branch. At that time he was posted as Shillong. Based on the 

records available with him in hand right now, he doesn‟t know who the 

drawer was.  On 19-12-2009 he was not posted at Rajgarh Branch either. He 

did not bring the specimen signature of Subhas Singh as it was not asked by 

the Court. The chaque book register is not brought to the Court in 

connection with the said matter. He personally doesn‟t know the signature of 

Subhas Singh.  

EVIDENCES ADDUCED BY THE DEFENDANTS 

13. DW-1 Sri Subhas Singh submitted his examination-in-chief through affidavit 

reproducing the contentions of the written statement and in his cross-

examination he deposed before this Court that Dukhharan Singh is his own 

brother and he is also one of the co-owner of the suit land. He has no 

residential accommodation of his own at Guwahati. He knows Sri S.P. Roy 

from 2008. He had not visited the residence of Mr. S.P. Roy at Bhutnath, 

Guwahati dated 19-12-2009. His brother Dukhharan Singh i.e. Defendant 

No.2 had not given him any general Power of Attorney to deal with the suit 

land. Ext.9 (GPA) was not executed by defendant No.2 appointing him as an 

attorney of the defendant No.2 to deal with the suit land. Agreement dated 

19-12-2009 bears his signature as Ext.6(4), 6(5),6(6) but he does not know 

the contents of the said agreement. He also knows the attesting witnesses 
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of the Ext.6 namely Sri Laxmi Sharma and Mithilesh Kr. Yadab. In Ext.6 

clause 1 it is mentioned that he had received Rs.2,50,000/- as advance from 

the plaintiffs by D.D. No.963977 dated 19-12-2009 of UCO bank Rajgarh 

Road Guwahati which amount was transferred to his bank account, Tezpur 

Branch. Ext.7 is the acknowledgement receipt of receiving the said D.D. 

dated 19-12-2009 for Rs.2,50,000/- from the plaintiff and Ext.7(1) is his 

signature. Ext.8 is the D.D. of Rs.2,50,000/-. In Ext.2,3 & 4 of each said 

exhibits it is mentioned that the joint land of Munilal Singh, Subhash Singh, 

Dukhharan Singh having amicably settled with each other and they are the 

absolute owner of their respective parts. The plaintiff has 11 lessas of suit 

patta and dag vide Ext.2 from him for which the plaintiffs are paying the 

land revenue of the said land. In his written statement in page 4, para 10 he 

has stated that on 19-12-2009 he had visited the residenceMr. S.P. Roy and 

he made some payment to him. On 19-12-2009 Rs.2,50,000/- was given to 

him from the school premises of H.K.V. Guwahati. The defendant side had 

not filed any counter claims for the cancellation of the agreement dated 19-

12-2009. He and defendant No.2have field joint written statement but 

nowhere in their W/S had the defendant No.2 stated that he had not 

executed the GPA authorizing the defendant No.1 as his attorney and the 

said GPA has also not challenged by the defendants.  

14. DW-2 submitted his evidence in chief through affidavit by reproducing the 

contents of written statement and he deposed in his cross-examination that 

he does not know on which date the argument for sale was executed 

between the plaintiff and the defendants. The defendant No.1 did not visit 

Guwahati. He does not know if the defendant No.1 had executed the 

agreement for sale and received Rs.2,50,000/- from the plaintiffs as advance 

amount. Ext.6(1), 6(2) & 6(3) are the signature of Subhash Singh 

(defendant No.1) and he knows his signature.   

15. DW-3 submitted his evidence in chief through affidavit by reproducing the 

contents of written statement and he deposed in his cross-examination that 

he does not know on which day, month and the year the plaintiffs and the 

defendants were entered into an agreement for the suit land.  
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16. I have heard the arguments of both the sides and perused the entire case 

record along with the oral and documentary forms of evidences before this 

court.  

DISCUSSION, DECISSION AND REASONS FOR SUCH DECISION 

17. Issue No.1:CAUSE OF ACTION   

 Issue no-1 of this relates to the cause of action. The defendants in 

their written statement categorically pleaded that this suit has no 

cause of action. In the legal system, a “cause of action” is a set of 

facts or legal theory that gives an individual or entity the right to 

seek a legal remedy against another. This applies to the filing of a 

civil lawsuit for such wrongs as property damages, personal injury, or 

monetary loss, as well as to criminal wrongs such as battery, theft, or 

kidnapping. A cause of action may come from an act or failure to act, 

breach of duty, or a violation of rights, and the facts or circumstances 

of each specific case often have a significant effect on the case.  

 In other words Cause of Action of a law suit defined as bundle of 

facts affirmed by one party and denied by the other side. Assertion of 

certain facts and denial from the other side, gives rise of a bonafide 

dispute between the parties and said dispute considered to be cause 

of action for a law suit. 

 The plaintiffs have brought the instant law-suit against the 

defendants praying specific performance of contract, delivery of 

possession of suit land and permanent injunction contending that the 

defendant No.1 being the attorney of defendant No.2 entered into an 

agreement for sale and purchase of suit land with the plaintiffs on 

19-12-2009 at consideration amount of Rs.5,38,000/- and out of 

which plaintiffs have paid Rs.2,50,000/- to the defendants vide DD 

No.963977 dated 19-12-2009. It is further pleaded by the plaintiffs 

that defendants subsequently with ulterior motive declined to execute 

the sale deed in compliance of the terms and conditions of concluded 

contract for agreement of sale executed between them on 19-12-

2009.  
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 Per contra, the defendants with the plea of miss-joinder of necessary 

parties categorically denied the entire contentions of the plaintiff‟s 

story and further pleaded in their written statement that defendant 

No.1 helped the plaintiff in acquiring several plots of land at Tezpur 

and with the helping hands of defendant No.1, plaintiffs have 

purchased many lands vide registered sale deed 

Nos.1127,1128,1129,1130 and 1131 in the year 2009 and it was 

informed to defendants by the plaintiffs that to save the cost of 

stamp duties and registration fees of all the aforesaid sale deeds, the 

sale amount will be shown lesser than amount fixed between them 

and accordingly one S.P. Roy prepared the sale deeds and 

subsequently written the blank spaces in the sale deeds different 

chaque numbers and dates. It is further pleaded that defendant No.1 

visited the residence of said S.P. Roy and demanded unpaid 

consideration amount of Rs.70,000/- per katha wherein S.P. Roy 

made some payment and took signature on blank papers and stamp 

papers assuring that those will be required for internal purpose. It is 

further pleaded by the defendants that subsequently plaintiffs with 

ulterior motive prepared the alleged deed of agreement dated 19-12-

2009 for sale and purchase of suit property.  

 In the light of pleadings of both sides, it is seen that plaintiffs have 

specifically asserted certain facts against the defendants and in 

response to the pleadings of the plaintiffs, the defendants have 

denied those assertions which gives rise to a bonafide dispute 

between the parties that requires proper adjudication in the instant 

suit. In other words, it can be said that the assertions and denials 

disclosed from the pleadings of both the parties give rise of a cause 

of action. Hence, without any hesitation it may be decide here by 

way of observing that instant suit has cause of action to decide. 

Accordingly, Issue No.1 is answered in affirmative and in favour of 

the plaintiffs.  

18. Issue No.2: Whether the suit is hit by estoppel, waiver and 

acquiescence? The defendants in their written statement firmly pleaded 
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that the suit is hit by estoppel, waiver and acquiescence but defendants 

failed to plead specifically as to why the suit is hit by estoppel, waiver and 

acquiescence. In absence of any specific plea in respect of issue No.2, this 

court does not find anything from the case record upon which it may be 

decided that the suit is hit by estoppel, waiver and acquiescence.Accordingly, 

Issue No-2 is answered in affirmative and in favour of the plaintiffs.  

19. Issue No.3: Whether the suit is bad for miss-joinder of Dukharan 

Singh?The defendants in their written statement have downrightentreated 

that suit is bad for miss-joinder of Dukharan Singh as no relief ensued 

against him in absence of any agreement with plaintiffs. It is further pleaded 

that the alleged purported deed of agreement dated 19-12-2009 does not 

bear signature of defendant No.2 Dukharan Singh. The defendants further 

pleaded in their written statement that the plaintiff‟s attorney S.P. Roy 

obtained signature from the defendants for internal purpose over certain 

blank stamp papers and blank papers on 19-12-2009 and subsequently 

prepared agreement of sale with mala-fide intention. 

20. It is admitted propositions of law that the party who asserts the facts has to 

be prove such facts in view of Section 101 of Indian Evidence Act. It is the 

specific plea of the defendantsthat the suit is bad for miss-joinder of 

defendant No.2 and that based upon the pleadings that defendant No.2 

Dukharan Singh had not put his signature over the agreement of sale deed 

dated 19-12-2009. It is further pleaded by the defendants that the plaintiff‟s 

attorney S.P. Roy obtained signature of the defendant no-1 over some blank 

paper and non-judicial stamp paper stating that those are required for some 

internal purpose.  

21. Prior discussing the issue framed in respect of miss-joinder of necessary 

parties, let us discuss what term of “miss-joinder of necessary parties” in the 

light of settled propositions of law. Where two or more persons have been 

joined as defendants in one suit but the right to relief alleged to exist against 

each defendant does not arise out of the same act or transaction (or series 

of acts or transactions) and if separate suits were brought against each 

defendant, no common question of fact or law would have arisen, there is 

misjoinder of defendants. 
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22. Now, in the forthcoming discussions, this court shall try to ascertain the fact 

as to whether the agreement dated 19-12-2009 does not bear any signature 

of defendant No.2? Or whether the plaintiffs‟ attorney S.P. Roy obtained 

some signatures of defendant No.1 on 19-12-2009 assuring him that those 

signed papers will be required for internal purpose of land sold by defendant 

No.1, Ramjanam Singh Kushwaha, Md. Mafijuddin Ahmed and Shamsuddin 

Ahmed? 

23. The plaintiffs exhibited the agreement of sale dated 19-12-2009 as Ext-6 and 

on careful perusal of that document it disclosed before the court that 

although the name of one Dukharan Singh appears to be documented as 

first party No.2, but nowhere in that document Dukharan Singh put any 

signature. The contents of Ext.6 disclosed that first party is the owner of 

land measuring 2 Bighas 3 Kathas 9 Lessas covered Dag No.74, which 

appears to be the suit land and agreement of sale between the plaintiffs and 

defendant no-1 Subhash Singh appears to be executed on 19-12-2009. It 

further unveiled that defendant No.2 Dukharan Singh is not asignatory of 

alleged deed of agreement dated 19-12-2009 upon which the instant suit 

brought by the plaintiffs. Ext.7 and Ext.8 disclosed and supports the fact that 

an amount of Rs.2,50,000/- was received by Subhash Singh (defendant no-

1) on 19-12-2009 through a cheque and PW-1 exhibited the Jamabandi of 

suit patta as Ext.5 which is proved in original and sameimitates the name of 

said Subhas Singh over the suit patta land. PW-7 who is the Branch Manager 

of the UCO bank, Tezpur reinforced that on 19-12-2009 draft was issued in 

the name of Subhash Singh and on 21-12-2009 the amount of Rs.2,50,000/- 

has been withdrawn by the said customer by cheque No.831423. He further 

exhibited the original statement of account as Ext.12, original demand draft 

as Ext.13, original cheque as Ext.14 and demand draft deposit slip as Ext.15. 

From the evidence presented by the plaintiff side it unveiled before this court 

that the actual agreement of sale concerning to the suit property was 

executed between the plaintiffs and defendant No.1 and defendant No.2 

Dukharan Singh was not a party to that agreement.  

24. The entire relief pursued the plaintiffs based upon the alleged agreement 

dated 19-12-2009 which executed between the plaintiffs and defendant No.1 
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Subhash Singh and Dukharan Singh was not a party to the said agreement 

of sale and as such it seen that said Dukharan Singh unnecessarily 

impleaded in the suit in hand and makes the suit bad for miss-joinder of 

necessary parties. Hence, issue No.3 is answered in negative and against the 

plaintiffs.  

25. Issue No.4: Whether the plaint is signed by proper person as per 

requirement of law? The defendants in their written statement 

emphatically pleaded that plaint is not signed and verified by proper person 

as per Order 6 of CPC and it is liable to be rejected. In the light of plea put 

forwarded by the defendants in their written statement, let us peruse the 

plaintiff‟s contention that raised from the pleading on record. In the instant 

suit in hand, the plaintiffs appears to be Purbottar Hidustani Sammellan and 

plaintiff No.2 Hindustan Kendriya Vidyalaya and the plaint was signed and 

verified by the Secretary of that committee. PW-1 Singeshwar Prasad Roy 

who put his signature and verified the pleadings on record on behalf of the 

plaintiffs claimed in the plaint that he is the Secretary and he has been 

authorized to take steps in the suit. Furthermore, the plaint supported by an 

affidavit with verification under the signature of said Singeshwar Prasad Roy. 

Singeshwar Prasad Roy as PW-1 has exhibited Ext.12 i.e. the Constitution of 

the plaintiffs and as per Ext.12 day-to-day works is being carried as per its 

Constitution.  

26. Hence, from the oral as well as documentary forms of evidences on record, 

that adduced by the plaintiffsunconditionally disclosed that PW-1 Singeshwar 

Prasad Roy being the Secretary of the plaintiffs instituted the suit and the 

plaint was acquiesced with verification and affidavit with proper signatureas 

per the Constitution of the plaintiffs.  

27. Per contra, the defendant‟s side failed to adduce any probable and 

trustworthy evidence upon which it may be presume that the plaint was not 

signed by proper person. Hence, in the light of aforesaid discussion, it can 

be safely concluded here by way of deciding that plaint is signed by proper 

person as per requirement of law. Hence, issue No.5 is answered in 

affirmative and in favour of the plaintiffs.  
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28. Issue No.5& Issue No-6: Issue No.5 relates to the fact as to whether 

the purported deed of agreement dated 19-12-2009 and the 

document Nos. 6 and 7 enclosed along with the plaint are 

manufactured document? And Issue No.6 relates to whether the 

defendants have received the advance amount of Rs.2,50,000/-? 

Both the issues are taken together for discussions and decisions as those 

issues are co-relates. 

29. Prior determining the aforesaid issues in hand, let us first refer what 

document Nos.6 and 7 actually destined. If we go by the contentions of the 

plaint then it disclose that document No.6 and 7 belongs to the demand 

draft of Rs.2,50,000/- and acknowledgement of D/D of said amount. The 

defendants in their written statement have categorically pleaded that 

defendant No.1 facilitated the plaintiffs in acquiring plots of land at Tezpur 

and made negotiation for sale of plots of land belongs to the defendant 

No.1. and others @ Rs.70,000/- per katha. It is further pleaded that 

defendant No.1 negotiated and settled price of the land at 10 Bighas 3 Katha 

11 leasas Rs.70,000/- per katha to which the defendants agreed. However, 

S.P. Roy for and on behalf of the plaintiffs informed the defendant No.1 that 

though the sale price of land were fixed at Rs.70,000/- per katha, in the 

deeds the price will be shown less to avoid the higher cost of registration 

fees and stamp duty. It is further pleaded by the defendants that as per 

negotiation all the sale deeds were prepared and executed together and in 

those deeds the operating part of  payment were kept blank and 

subsequently filled up in hand-writings with different chaque etc. with 

different dates and those were drafted by S.P. Roy. It is further pleaded that 

when defendant No.1 on 19-12-2009 visited the residence of S.P. Roy for 

receiving the unpaid amount ofthose sale deeds, S.P. Roy made some 

payment in hand and took signatures on blank papers and subsequently he 

with mala-fide intention for wrongful gain converted those stamp papers into 

agreement dated 19-12-2009. Hence, from the aforesaid contention, it 

disclosed before this court that the defendants have got the burden to prove 

that the Demand Draft, acknowledgement receipt and agreement dated 19-

12-2009 are manufactured documents. The documents which were claimed 



 

 

 

 

15 
Title Suit No-36 of 2012 

(Purbottar Hindustani Sammellan& other - Vs. Sri Subhas Singh & another) 
 

  

to be executed and subsequently claimed to be manufactured by the 

defendants. Hence, the burden shifts upon the defendants to prove that all 

those documents are manufactured.  

30. Now, coming to the evidences adduced before this court, plaintiffs have 

exhibited those documents as Ext.6, Ext.7 and Ext.8. Ext.6 appears to be the 

deed of agreement, Ext.7 appears to be the acknowledgment of money 

receipt of advance payment and Ext.8 appears to be the demand draft. PW-

1 in his evidence-in-chief supported and corroborated the entire contention 

of the plaintiff‟s story and during the cross-examination defendants side 

simply put forwarded some evasive denial of the factual matrix submitted in 

the form of evidence by PW-1. Furthermore, the defendant‟s side failed to 

dismantle the credence of evidence of PW-1 pertaining to Ext.6, Ext.7 and 

Ext.8. PW-2 by adducing oral evidence supported and corroborated the 

version of PW-1 and during his cross-examination the defendant‟s side failed 

to dismantle his credence by bringing out any sort of material contradictions.  

31. PW-3, PW-4, PW-5 and PW-6 submitted their evidence-in-chief by supporting 

and corroborating the version of the entire plaintiff‟s story, but the 

defendant‟s side failed to cross-examine those witnesses and accordingly 

loses opportunity for their cross-examination. Hence, it is seen that 

testimonies of PW-3, PW-4, PW-5 and PW-6 remain unshaken and this court 

not finds anything to disbelieve their evidence.  

32. PW-7 appears to be the Branch Manager of UCO Bank and he supports and 

corroborates the fact that amount of Rs.2,50,000/- received and credited in 

the account of Subhash Singh in pursuant to the D/D dated 19-12-2009 and 

same was credited in the account of Subhash Singh on 21-12-2009. He 

further deposed that Ext.12, Ext.13, Ext.14 and Ext.15are proof of those 

transactions.  

33. Per contra, the defendants examined as many as 3 nos. of witnesses and 

exhibited one document. I have carefully gone through the oral testimonies 

of the defendant‟s witnesses. DW-1 is the defendant No.1 Subhash Singh 

and he in the written statement in para No.10 categorically pleaded that on 

19-12-2009 he visited the residence of S.P. Roy demanding unpaid 

consideration money, but during his cross-examination he admitted that he 
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did not visit the residence of S.P. Roy on 19-12-2009. Hence, it is seen that 

DW-1 himself appears to be contradictory with his own pleadings. He again 

deposed in his cross-examination that on 19-12-2009, Rs.50,000/- was given 

to him from the school premisesof Hidustani Kendriya Vidyalaya. He further 

admitted that in Ext.6 it is mentioned that he has received Rs.2,50,000/- as 

advance from the plaintiffs by D/D No. 963977 dated 19-12-2009 of UCO 

Bank, Rajgarh Road Branch, Guwahati which amount was transferred to his 

bank account, Tezpur Branch. Ext.7 is the acknowledgement receipt of 

receiving said Demand Draft dated 19-12-2009 for Rs.2,50,000/- from the 

plaintiffs and Ext.7(1) is his signature. He further admitted that Ext.8 is the 

Demand Draft of Rs.2,50,000/-.  

34. Hence, from the cross-examination of DW-1 it has become crystal clear that 

the amount of Rs.2,50,000/- was credited to the bank account of DW-1 and 

he further acknowledged the entire transactions. DW-2 being the brother of 

DW-1 categorically deposed in his cross-examination that he does not know 

if defendant No.1 had executed the agreement for sale and received 

Rs.2,50,000/- from the plaintiffs as advance amount. He further recognized 

that in Ext.6, Ext.6 (1), 6(2) and 6(3) are the signatures of defendant No.1 

and he knows his signatures.  

35. Therefore, to sum up the evidence adduced by the defendants side, this 

court finds that defendants side failed to adduce any credible evidence upon 

which the Ext.6, Ext.7 and Ext.8 may he held to be manufactured 

documents, rather the defendant No.1 as DW-1 during his cross-examination 

admitted the entire transactions by acknowledging the Ext.6, Ext.7 and Ext.8 

and the entire transactions thereon. Hence, it is seen that defendant failed 

to succeed in their pleadings by adducing any trustworthy evidence.  

36. Per contra, the plaintiffs side by adducing probable and trustworthy 

evidences prove the entire transactions like receiving Rs.2,50,000/- as 

advance amount by defendant no-1 through acknowledgement vide Ext.7, 

and Ext.8, Demand Draft. Therefore, in the light of aforesaid discussions and 

evidence on record it can be safely concluded here that agreement dated 19-

12-2009 and other documents like Ext.6, Ext.7 and Ext.8 are not 

manufactured as claimed by the defendants and defendant no-1 received an 
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amount of Rs.2,50,000/- as advance. Accordingly, both these issues are 

answered in positive and in favour of the plaintiffs.  

37. AdditionalIssue No.1, 2&3: 

(i). Whether there was any agreement of sale 

of suit land executed between the plaintiffs 

and defendants on 19-12-2009 at 

consideration of Rs.5,38,000/- ? 

(ii). Whether plaintiffs are still willing and 

ready to perform their part of contract?  

(iii). Whether the defendants violated the 

terms of contract by declining to execute 

registered sale deed in favour of the 

plaintiffs?  

38. All the issues are inter-related and that is why all the 3 issues are taken 

together for discussion and decision. The plaintiffs brought the instant law-

suit through their attorney S.P. Roy contending that defendants after 

entering into agreement of sale dated 19-12-2009 for sale and purchase of 

suit land declined to execute registered sale deed even after receiving 

Rs.2,50,000/- as advance amount. Plaintiffs adduced oral as well as 

documentary forms of evidences and from documentary forms of evidences 

it disclosed before this court that Ext.6 appears to be the said agreement of 

sale. Ext.6(1) to Ext. 6(8) appears to be signatures of defendant No.1, 

plaintiff‟s attorney and two witnesses. Mithilesh Kumar Yadav examined in 

this case as PW-2 and Laxmi Sharma examined as PW-5 and both of them 

by adducing evidence proved the execution of Ext.6 document by exhibiting 

their signatures to be Ext.6(7) and Ext.6(8). PW-5 was not cross-examined 

by the defendant‟sand as such his evidence remained unshaken and as it 

stands.Hence, this court not finds anything to disbelieve his oral testimony.  

39. On meticulous perusal of Ext.6 document it disclosed before this court that 

there was an agreement of sale dated 19-12-2009 executed 

betweenSubhash Singh (defendant no-1) and the plaintiffs over sale and 

purchase of the suit land at consideration of Rs.5,38,000/- out of which 

Rs.2,50,000/- was received by defendant No.1 and Ext.7, Ext.8, Ext.12, 
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Ext.13, Ext.14 and Ext.15 are appears to be the proof of those facts. DW-1 

Subhash Sing in his cross-examination categorically affirmed the fact of 

receiving an amount of Rs.2,50,000/- vide Exts. 6, 7 and 8. In this case, 

although the defendants have raised questions upon those documents 

contending that the plaintiff‟s attorney S.P. Roy prepared those documents 

with mala-fide intention, but in deciding Issue Nos. 5 and 6 this court finds 

that defendants failed to prove their specific pleading by adducing any 

trustworthy evidence.  

40. Therefore, in the light of the aforesaid discussion and evidence on record, 

this court founds that there was an agreement of sale executed between the 

plaintiffs and defendant no-1 on 19-12-2009 in presence of witnesses for 

sale and purchase of suit property and as per ext.5, the suit property stands 

in the name of defendants.  

41. Furthermore, DW-1 during his cross-examinationdefinitely admitted that 

Dukharan Singh is his own brother and he is also a co-owner of the suit 

land. Hence, there is no dispute pertaining to the ownership of the land as 

same is admitted by the defendant no-1Subhash Singh during his cross-

examination. It further disclosed and proved before this court that defendant 

No.1 after executing the agreement of sale vide Ext.6 in favour of the 

plaintiffs declined to execute the registered sale deed. As such, it is seen 

that defendant No.1 violated the terms and conditions of concluded contract 

entered by him with the plaintiffs. Further, the plaintiffs in para Nos.17, 18, 

19,20,21,22 and 23 of their plaint shows their willingness to perform their 

part of contract. The plaintiffs in para No.18 of plaint categorically admitted 

that they are willing to deposit the balance consideration amount before the 

Hon‟ble Court, if ordered, and in para No.19 of the plaint, plaintiffs further 

pleaded that they are ready and willing to pay the remaining balance 

consideration amount. PW-1 in his evidence-in-chief supports the 

contentions of the plaint and that categorically disclosed and proved that 

plaintiffs are ready and willing to perform their part of contract.  

42. In the light of aforesaid discussion, it is seen that there was agreement of 

sale dated 19-12-2009 between the plaintiff and defendants for sale and 

purchase of suit land at a consideration of Rs.5,38,000/- out of which 
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defendant No.1 received Rs.2,50,000/- through Demand Draft. Further, the 

defendants violated the terms of contract and plaintiffs are willing and ready 

to perform their part of the contract. Accordingly, additional Issue Nos. 1, 2 

and 3 are answered in affirmative and in favor of the plaintiffs. 

43. Issue No.8: This issue relates towhether the plaintiffs are entitled to decree 

of specific performance of contract and also entitled to get compensation, 

damages apart from specific performance of contract?In the light of 

discussions and decision of Issue No-3 it is seen that instant suit is bad for 

miss-joinder of Dukharan Sin (Defendant no-2). Now pertinent question 

disclosed as to whether miss-joinder of defendant no-2 in the suit can be the 

basis of dismissal of suit. Order 1, Rule 9 of the Code of Civil Procedure lays 

down that no suit shall defeated by reason of the misjoinder or non-joinder 

of parties, and the court may in every suit deal with the matters of 

controversy so far as the regards the rights and interests of the parties 

actually before it. The only exception provided to this rule is furnished by the 

general rule that a court will refrain from passing a decree which would be 

ineffective and infructuous. The two principals have been incorporated under 

the Code of Civil Procedure rightly in order to provide justice and protect the 

rights of the individuals. 

44. Now coming again to the instant suit in hand it already disclosed before this 

court defendant no-2 was not a party to agreement of sale but against 

defendant no-1 suit is maintainable and all the pleadings put forwarded by 

the plaintiffs stands proved against him. Leaving apart the issue of miss-

joinder of defendant no-2, the court is still can pronounce judgment against 

the defendant no-1 granting the reliefs sought by the plaintiffs and in event 

the court is going to decree the suit the defendant no-2 is no way going to 

be prejudiced. Hence, due to miss-joinder of defendant no-2 the suit of 

plaintiff is not liable to be dismissed.  

45. In the light of discussion and decisions of Issue Nos. 5 and 6 and additional 

Issue Nos.1,2 and 3, it disclosed before this court that plaintiffs through their 

attorney S.P. Roy who is the Secretary of plaintiffs entered into an 

agreement for sale and purchase of suit property with defendant No.1 and 

defendant No.1 being the co-ownerof the suit property received an amount 
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of Rs.2,50,000/- as advance amount from the plaintiffs. The plaintiffs 

furtherexhibited one Power of Attorney as Ext.9 executed by Basanti Devi 

and Dukharan Singh by empowering the defendant No.1 Subhas Singh to 

look after, manage and maintain the suit land. It was further empowered to 

defendant No.1 by his co-owners to represent them before all courts, 

registry and sub-registry office in respect of their lands. Ext-9 further 

empowers the defendant no-1 to transfer, grant, convey and assign sale of 

their land. During the time of evidence, PW-1 one S.P. Roy proved the same 

in original and Subhash Singh as DW-1 during his cross-examination stated 

that Ext.9 General Power of Attorney bears the signature of Smt.Basanti Devi 

and Sri Dukharan Singh and if they had appointed him as their attorney, is 

not within his knowledge. That part of evidence makes it categorical that 

defendants tried to escape from the liability of executing registered sale 

deed in favour of the plaintiffs.DW-1 further admitted during his cross-

examination that they have not denied the execution of Power of Attorney in 

his written statement. The fact not denied specifically cannot be denied 

subsequently by adducing evidence. DW-1 in his cross-examination further 

admitted that he received the sale amount vide Ext.2,3 and 4. He also 

admitted that he sold out the land in favour of the plaintiffs vide Exts.2,3 

and 4. Undeniably, the land belongs to Ext.2,3 and 4 were sold by the 

defendants in favour of plaintiffs prior execution of agreement of sale dated 

19-12-2009 and the DW-1 admitted his signature as Ext.6(4), 6(5) and 

Ext.6(6) but does not know the date of the Ext.6, which is unbelievable.  

46. Therefore, in the light of the aforesaid discussion and factual matrix of the 

case, this court finds that defendant No.1 was a constituent attorney of his 

brother and one Basanti Devi pertaining to the suit land of suit patta and 

Dag at the time of execution of Ext-6 agreement of sale with the plaintiffs.  

47. Undeniably, the relief of specific performance based upon principle of equity 

and in the light of judgment of Hon’ble Apex Court in Kartar Singh V. H 

arjinder Singh ; 1990 (3) SCC 517, it is seen that there is no difficulty in 

granting specific performance merely because the properties are scattered. 

It is further held in Abdul Rasid Khan and others –vs- P.A.K.A. Shahul 

Hamid and others, 2000 (10) SCC 636 : 
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“14. Thus we have no hesitation to hold, even where any 

property is held jointly, and once any party to the contract has 

agreed to sell such joint property agreement, then, even if 

other co-sharer has not joined at least to the extent of his 

share, he is bound to execute, the sale deed. However, in the 

absence of other co-sharer there could not be any decree of 

any specific part of the property to be partitioned and 

possession given. The decree could only be to the extent of 

transferring the share of the appellants in such property to 

other such contracting party. In the present case, it is not in 

dispute that the appellants have 5/6 share in the property. So, 

the plaintiff‟s suit for specific performance to the extent of this 

5/6th share was rightly decreed by the High Court which 

requires no interference.”  

48. Hence, under the aforesaid principles of law and considering the factual 

matrix of the suit, this court finds sufficient reasons to grant a decree of 

specific performance of contract in respect of the suit property in favour of 

the plaintiffs directing the defendant no-1to execute registered sale deed 

and further delivered the vacant possession of suit land on receiving balance 

amount of Rs.2,88,000/-. Furthermore, the equitable relief has been granted 

in favour of the plaintiffs actually fulfilled the demand of justice and as such 

no other relief may be granted like damages or compensation as prayed by 

the plaintiffs in their plaint. Hence, issue No.8 is partly answered in 

affirmative.  

49. Issue No.9: In the light of discussions and decision of Issue No.8, the 

plaintiffs are not entitled to any other relief. Hence, instant issue decided in 

negative. 

50. Issue No.10: In the light of decision in forgoing issues, the plaintiffs are 

entitled to get the following reliefs :  

 That the plaintiffs are entitled to get a decree of specific 
performance of contract of sale; 

 That Plaintiffs will pay the balance sale consideration of 
Rs.2,88,000/- (Rupees two Lakhs eighty eight thousand Only) to 
the defendant no-1 within three months from the date of decree 



 

 

 

 

22 
Title Suit No-36 of 2012 

(Purbottar Hindustani Sammellan& other - Vs. Sri Subhas Singh & another) 
 

  

and the defendant no-1 shall execute the registered sale deed with 
delivery of vacant possession of suit land in favour of the plaintiffs 
at the cost of the plaintiffs.  

 That if the defendant no-1 fail to execute the sale deed despite the 
balance sale consideration being offered by the plaintiffs, then the 
plaintiffs shall deposit the same before the Court and get the sale 
deed executed through Court.  

 That plaintiffsare entitled to get cost of the entire proceeding from 
the defendants and cost of the proceeding shall be calculated and 
ordered at the time of preparing the decree; 

ORDER 

51. In the result the plaintiff suit is decreed partly on contest with cost by 

passing the following decree :  

 That the plaintiffs are entitled to get a decree of specific 
performance of contract of sale; 

 That Plaintiffs will pay the balance sale consideration of 
Rs.2,88,000/- (Rupees two Lakhs eighty eight thousand Only) to 
the defendant no-1 within three months from the date of decree 
and the defendant no-1 shall execute the registered sale deed with 
delivery of vacant possession of suit land in favour of the plaintiffs 
at the cost of the plaintiffs.  

 That if the defendant no-1 fail to execute the sale deed despite the 
balance sale consideration being offered by the plaintiffs, then the 
plaintiffs shall deposit the same before the Court and get the sale 
deed executed through Court.  

 That plaintiffs are entitled to get cost of the entire proceeding from 
the defendants and cost of the proceeding shall be calculated and 
ordered at the time of preparing the decree; 

 
52. Prepare the decree accordingly. Judgment is pronounced and delivered in 

open court under the hand and seal of this court on 24th day of September, 

2019.  
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APPENDIX 
 

1. Plaintiff’s witnesses:- PW-1 : Sri Singeshwar Prasad Roy 
PW-2 xx 
PW-3 xx 
 

2. Plaintiff’s exhibits    :-  
Ext.1 is the registration certificate  
Ext.2 is the sale deed 
Ext.3 is the sale deed 
Ext.4 is the sale deed 
Ext.5 is the Jamabandi  
Ext.6is the agreement dated 19-12-2009 
Ext.7 is the acknowledgement of D/D.  
Ext.8 is the photocopy of the D/D.    
Ext.9 is the POA dated 17-06-2009    
Ext.12 is the Constitution of Plaintiffs   
Ext.12 is the original statement of account  
Ext.13 is the original demand draft    
Ext.14 is the chaque No.831423 dated 21-12-09 
Ext.15 is the demand draft deposit slip    
 
 

3. Defendant’s witnesses:- DW-1 : Subhash Singh 
DW-2 : Dukharan Singh 
DW-2 : Nandalal Choudhury 
 

4. Defendant’s Exhibits:-  
Ext. A is the marriage reception card 
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